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Introducing a total online advertising restriction
for products high in fat, sugar and salt (HFSS)
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to address the legislative, environmental, social and economic factors that influence people’s
lifestyle choices and behaviours.
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1. Do you support the proposal to introduce a total online HFSS advertising
restriction?

Yes/No/I don't know
Please explain your answer and provide relevant evidence

We would firstly like to thank the Government for providing us with the opportunity to respond
to this important consultation. Food Active (hereafter we) fully support the Government’s
proposals to introduce a total restriction on the advertising of HFSS food and drink online. We
commend the Government for taking this bold step, it demonstrates a clear commitment to
protecting children’s health and will go a long way towards meeting the ambition to halve
childhood obesity by 2030.

Adbvertising online, such as through social media, email marketing, website banners and more,
has become an increasingly sophisticated, popular and effective platform for the food industry.
With children now spending more time online than watching TV, itis absolutely right that the
Government should look to close the current loopholes in restrictions to prevent children being
bombarded with cues to consume less healthy food and drink.

We agree with the points made by the Department for Health and Social Care (DHSC) and
Department for Media, Culture and Sport (DCMS) in the consultation document, which raises
concerns about the transparency, age gating and targeting that would arise from a 9pm
watershed operating online. The digital media landscape is very different from broadcast media,
therefore a total restriction on all HFSS adverts on digital media platforms is the simplest, most
effective and fool-proof way to guarantee this.

Here we explain some of the reasons why we fully support the points the DHSC and DCMS have
outlined in their proposals.

Protection from online HFSS advertising is important and necessary

o Digital ad spend in the UK is among the highest in Europe and there is evidence to
suggest that exposure to HFSS advertising online may have multiple negative
implications on children’s diets [1].

e Research from Cancer Research UK found that children who used the Internet for over
three hours per day were almost four times more likely to buy junk food products than
children who used the Internet for little or no time, and almost seven times more likely to
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buy bakery items specifically. In addition, the research found that children who used the
Internet for over three hours per day had a 68% reduction in vegetable intake and a 71%
reduction in fruit intake compared with children who used the Internet for little or no time
[2].

e Another study found that less healthy food and drink advertisements dominated content
aimed at children on YouTube [3].

o Astudy by Coates et al. found that popular social media influencer promotion of food
affects children’s food intake — increasing overall calorie intake compared to children
who viewed influencers with non-food products [4].

o Afurther study found influencer marketing increases children’s immediate intake of the
promoted snack relative to an alternative brand [5].

Public support for restrictions is strong

Evidence suggests that parents and carers are concerned about the impact online food
marketing may be having on their children, and would welcome legislation to reduce such
exposure. The Obesity Health Alliance conducted a nationally representative poll, which found
that 70% of adults agreed that further restrictions on online HFSS advertising should be
introduced [6]. In addition, our research with parents from the North West has found that online
advertising activity (social media, vlogging and website banners) was reported to have an impact
on children’s eating habits by over one third of parents (36.6%). In addition, over half of parents
saw TV, internet and radio as a negative influence on their child’s eating habits (54.3%) [7]. This
insight into public support demonstrate that there is appetite for this policy change across the UK
population.

Current advertising codes are ineffective

There are clear faults in the current advertising codes on online HFSS marketing, which are
currently enforced by the Advertising Standards Authority (hereafter ASA). Thisis down to a
combination of the platform constantly evolving and the codes having several large loopholes
which brands can very easily exploit in order to promote their products. The DHSC and DCMS
echo these concerns in the consultation document, which raises issues around the data
transparency, age-gating accuracy and challenges of targeting adults using interest-based
factors and other behavioural data as a proxy for age.

The current 25% under 16’s audience threshold means millions of children are still be exposed to
HFSS advertising online. For an example scenario, an Instagram influencer posts an advert
featuring a McDonalds Meal as part of a sponsored post. If the post was viewed by 25 million
people, the advert would not be in breach of codes until more than 6.25 million under 16s have
seen the advert. These codes cannot be classed as effective when so many children are still
exposed despite certain rules being in place.

The issue is made even more complex by the fact that determining child audiences can be
difficult. Advertisers cannot always see the demographics of online audiences, certain digital
content can be viewed without being signed in (so the advertiser has no idea on the profile of
that audience) and children often access media via their parents’ accounts. All of these issues
make it difficult to accurately identify the audience’s age, thereby calling into question how the
ASA can confidently identify audiences with 25% under 16 for advertising codes to apply. The
likelihood is, of course, that many more are exposed to online HFSS advertising via these
loopholes in age identification.

A total ban online is the only way to guarantee protection to children

A 9pm watershed would not be effective in guaranteeing children are not exposed to HFSS
advertising online. This is not to discredit the 9pm watershed, this is simply down to the fact the
digital landscape is very complex and is designed to be shared. A 9pm watershed is absolutely
the right approach for broadcast media, which will fully support.
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The nature of online advertising is designed to be shared, with retweets on Twitter, shares on
Facebook and Instagram etc. When one user shares content, there is no ability to control what
time this content is viewed by another. Encouraging shares or retweets is a common technique
used by the food industry, as it essentially means their account and content is then shared with all
of the initial audience’s followers or friends.

Another important part of the marketing mix is organic posts on a brand’s own pages and
channels. Transnational HFSS brands have significant followings on their UK/GB profiles. Coca-
Cola GB have just under 105 million likes. Domino’s pizza has 21 million likes. Cadbury Dairy Milk
16 million. When a user ‘likes’ a page or profile, all of their content — whether it is promoting a
new product, a competition or updates will be appearing on their news feeds, exposing
thousands if not millions of people to their content, which is ultimately marketing.

Their content is often specifically designed by social media and marketing experts to encourage
followers to engage with the post either by commenting, liking or retweeting/sharing. Brands
actively respond and interact with users or even other brands with humor and jokes, use cultural
moments (including Christmas, which many are currently exploiting and Covid-19 is also another
example) or important news and ‘on-trend’ content. Competitions are also a go-to technique for
brands whereby users need to comment a friend (who will also then see the post), like the post
and finally share the post (which will then be shared with their own friends or following) in order
to be a valid entry to the competition.
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2. We propose that the restrictions apply to all online marketing communications
that are either intended or likely to come to the attention of UK children and which
have the effect of promoting identifiable HFSS products, while excluding from
scope:

¢ marketing communications in online media targeted exclusively at business-to-business.
We do not seek to limit advertisers' capacity to promote their products and services to
other companies or other operators in the supply chain

e factual claims about products and services
e communications with the principal purpose of facilitating an online transaction

Do you agree with this definition?
Yes/No/I don't know

Please explain your answer and provide relevant evidence
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We accept the Government’s proposals on making business to business transactions exempt
from restrictions. We do however have some significant concerns about the other proposed
exemptions and believe these will leave the rules subject to many loopholes.

Factual claims

We believe there is particular concern with excluding factual claims from restrictions. This could
simply result in adverts for HFSS online now all containing factual claims, such as ‘Now contains
x2 more fibre', ‘Our chocolate bar has won a Gold Taste award!’ or ' 9/10 customers said our
burger was delicious and would buy again’in order to avoid the restrictions. It would be
incredibly easy for food companies to continue to promote HFSS adverts online if this exemption
is granted, meaning the policy would be flawed from the get-go.

Principle communication for transaction

Adbvertising to facilitate a transaction is commonplace for out of home food and drink marketing -
including ‘buy now’, ‘order now’ or ‘get lunch delivered straight to your door now’. This is of
significant concern as given the advertisement’s role is essentially for the consumer to buy and
consume a food and drink product. Even more concerning is that foods purchased outside the
home are often higher in calories, fat, sugar and salt and larger portion sizes compared to foods
prepared inside the home [1]. We strongly recommend that the Government seriously consider
excluding this type of advertising from new restrictions as it would create significant loopholes,
meaning the food industry and particularly fast food and takeaway delivery companies would be
able to continue to facilitate marketing that encourages the consumption of HFSS food and drink
to all audiences.

We would also argue that all advertising is essentially about encouraging purchases and would
welcome a clear definition on what a sales promotion is.

Outdoor advertising of HFSS food and drink

Whilst we realise outdoor advertising is currently out of scope in this consultation, we feel itis a
good opportunity to illustrate that outdoor advertising of HFSS products is currently prevalent on
digital outdoor marketing boards, featured on telephone boxes, billboards, bus stops and more.

The current ASA advertising codes for outdoor media are significantly flawed, meaning we see a
huge proportion of HFSS advertising out and about, particularly where children frequently use or
arei.e. bus stops, telephone box advertising, billboards, A-boards and more. We acknowledge
the ASA’s current codes which state that HFSS advertising cannot be placed within 100m of a
primary school but this is regularly breached without any consequence [2].

Furthermore, a recent study by Mark et al., examining outdoor HFSS advertising in Liverpool
found that HFSS adverts were disproportionately placed in areas of social deprivation and areas
where there are higher levels of obesity (because of course, the two are strongly linked) [3]. This
is very concerning given the current health inequalities and if the Government do not include
outdoor digital advertisements in the new restrictions or tighten current outdoor advertising
restrictions we are concerned that this will result in displacement to this type of advertising, that
would potentially be seen in greater volumes in areas of high levels of deprivation. Including this
in the new online restrictions would save time in the long run and future-proof the policy from
displacement, and most importantly give children significantly more protection from HFSS
advertising when they are out and about.

Influencer marketing

Finally, we are also concerned about how influencer marketing could avoid the proposed
restrictions and become a significant loophole, which is fast becoming a well-established and
effective platform for digital marketing. According to YouGov/IAB, 50% of brands believe in
influencer marketing’s ability to drive success [4].
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25% of complaints about online advertising submitted to the UK’s Advertising Standards
Authority (ASA) in 2019 took issue with sponsored influencer posts. This equated to 4,000
complaints [5]. In addition, YouGov reported 73% of brand executives describing the influencer
marketing industry as “murky” [6].

We are concerned that brands may be able to manipulate the restrictions by making the financial
relationship less transparent and engage in activities such as ‘gifting’ (where an influencer is
essentially given a present of a certain product), but expects exposure in some shape or form in
return for the gift. These relationships could be very difficult to monitor and given its increasing
popularity, the Government should take steps to ensure that restrictions control this area of
marketing closely.

Monitoring framework

It is imperative that the Government bolster any new restrictions on online HFSS with a robust
framework for monitoring and incorporate a review process. The online digital marketing
environment is constantly evolving with new methods of advertising on new social media or
streaming platforms. We strongly recommend that the Government has a regular two-yearly
review of the policy. This will ensure that the policy reflects the direction digital marketing is
going in and ensures areas in scope and exemptions are up to date and still serving the important
purpose of protecting children from online advertising of HFSS products.
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3. Do you foresee any difficulties with the proposed approach on types of
advertising in scope?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

Please see Question 2 for our perceived difficulties and explanations.

4. If answered yes, please can you give an overview of what these difficulties are?
Please provide evidence to support your answer.

Please explain your answer and provide relevant evidence

Please see Question 2 for our perceived difficulties and explanations.
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5. Do you agree that for the purpose of a total online advertising restriction for HFSS
products, the term "advertiser' should be defined as a natural or legal person, or
organisation that advertises a product or service?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We feel that the definition of advertiser is broader than just the food or drink brand owner alone.
In the case of fast food and takeaway delivery platforms such as Just Eat, Deliveroo, Hungry
House and Uber Eats, a huge proportion of their advertising is on behalf of brand ownersi.e. the
food companies that are hosted on these websites/apps such as McDonalds or KFC. If this is
excluded then we run the risk of displacement of advertising to third party organisations.

6. Do you agree that for the purpose of appropriate measures, the term "online
service providers" should include all internet services that supply services or tools
which allow, enable or facilitate the dissemination of advertising content?

Yes/No/l don't know

Please explain your answer and provide relevant evidence

7. Our proposed exemption for factual claims about products and services would
include content on an advertiser's social media. Do you agree with this approach?

Yes/No/I don't know
Please explain your answer and provide relevant evidence

We do not agree with the proposed approach on excluding factual claims on an advertiser’s own
social media. This is an important platform for marketing for food companies who regularly use
this to engage with customers to market their products. If this was exempt from restrictions, it
could mean that companies change their marketing strategy to simply encouraging users
(through competitions etc.) to like or follow their page, where they will then be exposed to all of
their content as they have essentially ‘opted in’. Brands also with large followings can get
significant reach without having to commission paid advertising on other platforms.

Advertisers’ own social media channels are an important part of the marketing mix. Brands post
organically on their own social media pages and channels as part of their marketing mix. Despite
changes made by social platforms to limit the reach of organic posts, brands with large
followings can get significant reach.

8. We propose that any advertisers which sell or promote an identifiable HFSS
product or which operate a brand considered by the regulator to be synonymous
with HFSS products should be required to set controls which ensure that their posts
regarding HFSS products can only be found by users actively seeking them on the
advertisers own social media page. This could be achieved, for example, by
ensuring that the privacy settings on their social media channels are set so that their
content appears on that page only. Do you think this would successfully limit the
number of children who view this content?

Yes/No/l don't know

Please explain your answer and provide relevant evidence
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We do not support the notion that the regulator can define when a brand is considered to by
synonymous with HFSS products. This leaves the policy open to subjectivity. The existing
guidance from the Advertising Standards Authority (ASA) is ambiguous and lists scenarios rather
than providing an objective definition of a HFSS brand. This is very important to ensure there is a
level playing field between advertisements, and guarantees they are all treated and dealt with
the same. The guidance states, “...itis for the ASA to decide on a case by-case basis whether an
advertisement has the effect of promoting a HFSS product and should therefore be subject to the
HFSS product advertising rules. ”[1] Given the sheer number of brands, it is completely
impractical for whether restrictions should apply to be decided on a case-by-case basis.

The Government should seek to decide on an official definition of a brand synonymous with
HFSS, consulting with a range of experts and stakeholders to ensure the definition is free from
subjectivity.

The root of these concerns are stemmed from the concerns that we, along with other members of
the Obesity Health Alliance, have regarding the ability for ASA to make an objective judgement
on whether a brand is synonymous with HFSS. In 2018 OHA submitted a complaint abouta TV
ident on a children’s TV channel featuring a chocolate cereal ‘coco pops granola’ which was a
variation of the coco-pops product. While the cereal product itself wasn’t classed as HFSS, the
OHA considered the product name, branding and advertising content to reflect the main HFSS
coco-pops product to the extent that it was having the effect of promoting an HFSS product. ASA
initially upheld the complaint, but months later, rowed back, following lengthy correspondence
from Kellogg’s UK’s legal team [2]. We believe that the industry-funded ‘regulator’ ASA have a
significant conflict of interest which calls into question the subjectivity of their judgements on
defining brands synonymous with HFSS.
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9. In your sector or from your perspective, would a total restriction of online HFSS
advertising confer a competitive advantage on any particular operator or segment
of the online advertising environment?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

Definitions to define what is in scope of these new restrictions are critical to the success of the
policy, as this would mean no operator or segment of the digital marketing environment can
have a competitive advantage. It is also key to ensure the policy is monitored through a robust
framework and is reviewed every 2 years to ensure the policy keeps abreast with any advances or
changes to the digital marketing environment.

We would like to flag the fact there is the potential for more advertising space to be made
available for other unhealthy commodities such as alcohol and gambling. The Government
should seek to monitor this in the months that follow the introduction of restrictions to online
HFSS advertising to ensure there is not displacement to other commodities that are harmful to
public health.

10. If answered yes, are there steps that could be taken when regulating an online
restriction to reduce the risk of competitive distortions arising?
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Yes/No/l don't know

Please explain your answer and provide relevant evidence

11. We are proposing that broadcast video on demand (BVoD) is subject to a
watershed restriction as Project Dovetail will mean they have BARB equivalent data.
Do you know of other providers of online audience measurement who are able to
provide the same level of publicly available assurance with regard to audience
measurement?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We are disappointed that this consultation doesn’t give the opportunity to comment on plans to
restrict HFSS advertising on BvOD platforms. We feel it is important to share our views on this as
itis an increasingly important and popular digital platform. Should BvOD be subject to a 9pm
watershed as opposed to an outright ban, it must apply to programmes that were originally
broadcast live on TV between the watershed of 5.30am-9pm, irrespective of when it was viewed
on BvOD. ltis also important that it applies to all media viewed on BvOD between the hours of
5:30am-9pm - even if it was aired after 9pm.

As per our responses to previous questions, we would like to emphasise the need to monitor this
closely and review every few years.

12. If answered yes, do you think that platforms or advertisers using those forms of
audience measurement should be subject to a similar approach as BVoD?

Yes/No/l don't know

This is a concerning proposal as it could mean platforms could develop different methods
meaning data could not be accurately compared. The likes of Facebook and Google could start
to invest in BARB like data, resulting in multiple data sources will start to arise which would make
it difficult for researchers to compare and analyse.

ENFORCEMENT AND LIABILITY

13. What sanctions or powers will help enforce any breaches of the restriction or of
the appropriate measures requirements by those in scope of this provision?

Please explain your answer and provide relevant evidence

We support an approach to enforcement that encompasses a proactive monitoring framework
and review process that ensures the policy is still fit for purpose. This should include a
mechanism that identifies non-compliance.

We also feel it is very important that there are fines for repeat non-compliance. The current
approach by the ASA is weak and there have been no publicly documented cases of where
repeat offenders, which include the likes of Mondelez with current rules, have not been
reprimanded — meaning brands do not take the rules seriously. To prevent repeated non-
compliance, financial penalties are needed as a meaningful deterrent. This would give a powerful
message to industry that it is simply not acceptable to make repeated breaches of the new
advertising rules.
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An annual report on the policy, including scrutiny and limitations, should be independently
written and published. This could be build into the review system.

Full transparency is also paramount. Full details on all complaints, investigations and resolutions
should be publicly available.

14. Should the statutory "backstop" regulator for HFSS marketing material be:
a) a new public body

b) an existing public body

c) ldon’t know

Please explain your answer and provide relevant evidence.

We know that the Government have committed to introducing both online and TV marketing
restrictions by the end of 2022. We do not seek to cause the Government to miss this target by
calling for an overhaul of the current regulatory system, therefore we are not calling for a new
body at this time. In the long term and perhaps as part of the two year review, we would like to
see a new approach to regulation on all types of harmful marketing. This is as a result of the
concerns we have cited about the impartiality of the ASA earlier in this consultation.

Should the final proposals lead to the creation of new central government arm’s
length bodies, then the usual, separate government approval process would apply
for such entities. This equally applies to proposals elsewhere in this document.

15. If answered b, which body or bodies should it be?
In the short-term our preference is for Ofcom to be appointed as the ‘backstop’ regulator.
Please explain your answer and provide relevant evidence

Ofcom has existing experience as co-regulator of television advertising.

16. Do you agree that the ASA should be responsible for the day-to-day regulation
of a total online HFSS advertising restriction?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We have concerns about the ASA’s ability to provide independent regulation of HFSS
advertising.

ASA staff have gone on record to openly criticise further restriction of HFSS advertising.
Speaking at an IAB member event, a member of ASA staff referred to the 9pm watershed plan as
a “danger of bolting on this monolithic watershed concept.” (2). This opens up concerns about
their impartiality and ability to monitor and manage new restrictions which they blatantly do not
support.

The reactive nature of the complaints process means that advertisements are viewed by
thousands, and in some cases potentially millions, of people before it is taken down — by which
time the advertisement has done its job. We feel that the reactive nature of the current rules on
such a fast-paced, every changing environment online, means they are fundamentally flawed.
Without a pro-active monitoring process, advertisements fly through the net and so many are
likely to breach codes. At present, it is down to the general public to lodge complaints. Thisis a
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totally flawed approach as the public should not be expected to understand the complex rules
and have to lodge a complaint in order for the ad to be investigated — which then takes even
more time and is subject to further complications to the ambiguous rules enforced by the ASA.
Furthermore, we believe the ASA are too slow to deal with complaints under the current system.
Digital marketing campaigns are often only run for a short period so this means the current rules
are simply out of touch with the digital landscape. A robust complaints system would be swift to
deal with such complaints.

Finally, below are some examples provided by the Obesity Health Alliance which demonstrate
how the ASA rarely fully investigates HFSS advertising complaints — rather choosing to informally
resolve or close them without any public documentation. Please see the Obesity Health
Alliance’s consultation for the full list of examples.

o A20-1061392 Kelloggs UK: A complaint was made regarding a pre-roll ad for
Pringles snacks immediately preceding an episode of Joe Wicks’ school child
morning workout “PE with Joe”. Kelloggs UK claimed they were unaware of Joe
Wicks’ appeal to children, despite the workouts having received huge publicity
for his daily workout for several weeks since the country went into lockdown, and
clear evidence of much longer history of content targeting children on the
channel itself. They said Joe Wicks’ channel has been removed from their media
list, and the ASA informally resolved the case, without any further investigation
into how the company works with its online media buying agencies to identify
and remove channels with large appeal to children.

o A19-1039270 Mondelez UK Ltd: This complaint relating to a Doritos advert on a
Mr Bean YouTube video was due to be considered by the ASA Council. In July
2020, OHA were advised this complaint had been informally resolved with
Mondelez due to an error made on the complaint paperwork where a different
creative version of the advert was referenced. Mondelez has apparently provided
assurances that they will review their advertising practices, despite previously
making it clear they do not consider Mr Bean to be children’s content, even
though it is a programme on bespoke children’s channel CITV. No detail on these
assurances have been shared with OHA.

There are obvious issues with complaints being dealt/resolved ‘informally’. This means there is
no public documentation of the complaint on their website and therefore no opportunity for any
scrutiny whatsoever. This also means that repeat offenders are not ‘'named and shamed’, so to
speak. This could be a deterrent for some companies and may result in some bad publicity.
However, we know from current examples there are many companies, including Mondelez, who
have repeatedly broken the rules —in the knowledge that the current process won’t expose their
activities.

We support a long-term strategy to regulating all types of harmful marketing. However, at this
stage, we do not want the need to set up a new body to act as a barrier to bringing in the
restrictions by the end of 2022 as per the Government’s commitment. Therefore we feel at
present the best possible option would be to have the ASA as the day to day regulator of HFSS
advertising online, providing the following there are definitions of brands synonymous with
HFSS products and repercussions for repeat and severe breaches of the policy.

If ASA is responsible for the day-to-day regulation, we consider it vital key definitions are clearly
laid out in the legislation, so judgement is not left to the ASA. These include (but are not limited

to), the following:
e Defining a brand as synonymous with HFSS; for the reasons cited in Q8.
o Repeated breach; for the reasons cited in Q13 and Q16.
e Severe breach; for the reasons cited in Q13 and Q16.
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17. Do you agree with our proposal that advertisers are liable for compliance with a
total online HFSS advertising restriction.

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We agree with the proposed approach, subject to the definition of advertisers being clear.

18. Do you consider that online service providers should be prohibited from running
advertising that breaches the restriction or should be subject to a requirement to
apply appropriate measures?

a) Prohibited

b) Subject to appropriate measures
c) Neither

d) l1don't know

Please explain your answer and provide relevant evidence.

19. If answered b, please expand on what you consider these measures should be.

Please explain your answer and provide relevant evidence

20. Do you consider that the sanctions available (voluntary cooperation and civil
fines in instances of repeated or severe breaches) are sufficient to apply and enforce
compliance with a total online HFSS advertising restriction?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We are calling for detailed definitions of what constitutes as repeated and severe breaches to be
outlined in the full policy paper, and is crucial this is not left to the regulator’s decision.

21. Do you consider that the imposition of civil fines by the statutory regulator is
sufficient to enforce compliance with the appropriate measures requirements?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

We feel that it is important that the level of civil fines should be laid out in the legislation, so that it
is not left to the regulator’s assessment — again reducing the subjectivity of the policy. Itis also
important to bear in mind that multinational companies that could gain more from taking the risk
of fines, especially if they are negligible fines. There needs to be much more robust naming and
shaming and transparency as this could act as a much greater deterrent. If naming and shaming is
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the only sanction however, the policy could be ineffective, so it needs to be supported by civil
fines. We do think that it is important that the fines should be proportionate to the size of the
company however.

22. Would a total restriction on HFSS advertising online have impacts specifically for
start-ups and/or SMEs?

Yes/No/l don't know

Please explain your answer and provide relevant evidence

23. What, if any, advice or support could the regulator provide to help businesses,
particularly start-ups and SMEs, comply with the regulatory framework?

Please explain your answer and provide relevant evidence

Itis important to ensure that SME’s are fully supported to ensure they do not break the new rules
unknowingly. We would like to see a tailored package of support and compliance for SME’s —
additional support from the policy team, and also offered it to advertisers commissioned by
these companies. Events and/or webinars to talk businesses through the policy should also be
considered.

24. We note the challenges of applying statutory regulation to overseas persons. It
is our intention to restrict the HFSS adverts seen by children in the UK. From your
sector or from your perspective do you think any methods could be used to apply
the restriction to non-UK online marketing communications served to children in the
UK?

Yes/No/ldon't know
Please explain your answer and provide relevant evidence

We would like to see the regulation include an obligation for UK brand teams to ensure global
operations are not proactively targeting UK audiences. It is likely that brand owners with a global
presence and social media sites registered outside of the UK will still be able to use their global
platforms to target UK children.

25. Do you see any particular difficulties with extending the scope to non-UK online
marketing communications as well as UK communications?

Yes/No/ldon't know

Please explain your answer and provide relevant evidence

26. Do you see any difficulties with the proposed approach in terms of enforcement
against non UK based online marketing communications as opposed to UK based
ones?

Yes/No/l don't know

Please explain your answer and provide relevant evidence
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27. Do you think these restrictions could disproportionately affect UK companies?
Yes/No/ldon't know

Please explain your answer and provide relevant evidence

PUBLIC SECTOR EQUALITY DUTY

28. Do you think that a total restriction on HFSS advertising online is likely to have
an impact on people on the basis of their age, sex, race, religion, sexual orientation,
pregnancy and maternity, disability, gender reassignment and marriage/civil
partnership?

Yes/No/l don't know

Please explain your answer and provide relevant evidence. Please state which
protected characteristic/s your answer relates to.

The UN Convention on the Rights of the Child officially came into force in the UK in 1992. The
convention is a acknowledgment that children need special safeguarding — and that ultimately
adults and policy makers must work to achieve these protections. Introducing world-leading
restrictions on HFSS advertising to children across the digital environment will show the
Government’s commitment to upholding these commitments.

29. Do you think that any of the proposals in this consultation would help achieve
any of the following aims?

e Eliminating discrimination, harassment, victimisation and any other conduct that is
prohibited by or under the Equality Act 2010

¢ Advancing equality of opportunity between persons who share a relevant protected
characteristic and persons who do not share it?

o Fostering good relations between persons who share a relevant protected characteristic
and persons who do not share it?

Yes/No/l don't know

Please explain which aims it would help achieve and how

Could the proposals be changed so that they are more effective? Please explain
what changes would be needed

To summarise the areas we feel the policy could be strengthened:

e Ensure the policy is extending to digital media on outdoor advertising space. We have
outlined our reasons why in Question 2.

¢ Amend exemptions on factual claims and transactional advertising. See our reasons in
Question 2.

o Improvements that will increase the accountability, impartiality and transparency of the
policy. See our response to Question 16 for more information.

e Ensuring the policy is supported by a robust monitoring and review process.
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SOCIO-ECONOMIC IMPACT

30. Do you think that the proposals in this consultation could impact on people from
more deprived backgrounds?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

The positive impacts of this policy will be borne greater on those living in deprived backgrounds.
Latest evidence from the National Child Measurement Programme suggests that obesity
prevalence in children (aged 4-5 and 10-11) living in the most deprived areas is double that
compared to their more affluent counterparts — a trend which has shown no signs of closing in [1].

There is therefore more to gain from this policy for lower socio-economic groups, given that they
are more exposed to obesity-promoting environments (including higher concentrations of fast
food outlets [2]). Furthermore, there is some evidence to suggest children from poorer
backgrounds have more screen time compared to affluent counterparts [3, 4].

Furthermore, Cancer Research UK suggested that young people living in the most deprived
areas were 40% more likely to recall HFSS advertisements everyday, when compared to young
people living in more affluent areas [5]. The evidence that suggest poorer children have more
screen time and therefore exposure to HFSS advertising may be an important factor here.
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ANNEX B: EVIDENCE NOTE CONSULTATION QUESTIONS

31. Do the calculations in the evidence note reflect a fair assessment of the transition
costs that your organisation would face?

Yes/No/l don't know
Please explain your answer and provide relevant evidence
N/A

32.Is the time allocated for businesses to understand the regulations a fair
assessment?

Yes/No/ldon't know
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Please explain your answer and provide relevant evidence

N/A

33. Are there any ongoing costs that your organisation would face that are not fairly
reflected in the evidence note?

Yes/No/l don't know
Please explain your answer and provide relevant evidence
N/A

34.Is the assessment on the number of online impressions a fair assessment?
Yes/No/I don't know
Please explain your answer and provide relevant evidence

We view the new assessment of number of online ads children are exposed to as a considerable
improvement on the previous estimation, however still believe it is an underestimate.

Our main concern is the unpublished evidence on eye-tracking that was used to decipher this
estimate on children’s exposure to advertising online. We feel that any evidence that is used to
inform any policy, regardless of HFSS advertising or not, should be informed by published,
robust evidence. At present we have no way of accessing and scrutinising this research. We
would like to see the Government publish this new research as this will increase the transparency
of the policy.

35. Itis estimated that a significant proportion of HFSS advertising online will be
displaced to other forms of media. Do you think the level of displacement is correct?

Yes/No/l don't know
Please explain your answer and provide relevant evidence

If the Government introduces the robust monitoring and reviewing framework alongside the
introduction of the policy, data on displacement should be collected through this framework to
monitor whether displacement has created issues in other platforms of marketing, and thus
whether this should be subject to restrictions when the policy is reviewed. As outlined in
Question 1, we would like to see the Government be proactive in recognising potential avenues
of displacement via outdoor advertising — which we also feel should be included anyway due to
the amount of digitalised billboards, bus stops and telephone boxes in local towns and cities at
present.

36. Itis assumed that the level of displacement to other forms of media would be the
same under the options outlined in the evidence note. Would you agree with this
approach?

Yes/No/l don't know
Please explain your answer and provide relevant evidence
N/A
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37.Do you have any evidence on how competition may vary between the options in
the evidence note? This can be any form of competition, for example competition
between HFSS brands or competition between other forms of advertising.

Please explain your answer and provide relevant evidence
N/A

38. Do you have any additional evidence or data that would inform:
a) our understanding of children's exposure to online adverts?

b) how different types of online advert (for example static display and video adverts) can have
different effects on children's calorie consumption?

c) the estimates for additional calorie consumption caused by HFSS product advertising online?

d) the long-term impact of HFSS advertising exposure during childhood (for example on food
behaviours and preferences later in life)?

e) the health benefits of either option in the evidence note?
f) how consumer spending habits will change as a result of these restrictions?

g) how advertisers might adapt their marketing strategies in response to further restrictions in
HFSS advertising?

h) the impacts on the price of advertising slots, and how this might vary under both options?

Please provide the relevant evidence or data

N/A



