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Restricting promotions of products high in fat,
sugar and salt by location and by price:
enforcement

FOOD ACTIVE RESPONSE

Food Active is a healthy weight programme of work based in the North West of England,
working to address the legislative, environmental, social and economic factors that influence
people’s lifestyle choices and behaviours.

W: www.foodactive.org.uk

E: info@foodactive.org.uk

Tw: @food_active

PRICE

Question 1: Does the legislation describe the volume price promotions
accurately and clearly for both business and enforcement agencies to
implement and enforce?

e Yes

e No
e Don’t know

Please explain your answer. If you disagree with the proposed description, please outline how you
would describe volume price promotions instead.

Food Active (hereafter we) strongly welcome the proposed legislation to restrict promotions by
price and place in the retail environment. This is an important step towards creating a healthier
food environment, and ultimately making the healthy choice the easy choice.

We understand the logistical considerations as to why smaller businesses are exempt from
location-based promotions. However, we strongly urge the Government to consider how
excluding smaller retailers from volume-based promotions legislation may impact on health
inequalities. Larger stores and supermarkets (which are in scope and will benefit from applying
both volume and location promotions) are often inaccessible to many families living on low
incomes, who often do not have access to their own car', public transport may be limited? or too
expensive® and it is simply impractical to make the journey by foot when carrying a weekly food
shop for a family of four. Those on the lowest incomes are more likely to cite lack of access to a
car or not being near a healthy/affordable supermarket as a barrier to eating healthy — over a fifth
(22%) of those with a household income of £10,000 or less cited these factors as an issue?. As
cited in our consultation response in 2019, feedback from our commissioning local authority
public health teams in the North of England have stressed that many families on low incomes
largely shop at local outlets (i.e. convenience stores, one-stop shops or off-licenses) instead as
these are more feasible and practical places to shop. This approach carries the risk of widening
the existing inequality in obesity prevalence and these groups have the most to gain from a

' Oxfam and Church Poverty Action (2013) Walking the breadline

2 Joseph Rowntree Foundation (2018) Tackling transport related barriers to work in England).

3 The Independent (2018) Bus travel hits 12-year low as prices rise and services axed’
https://www.independent.co.uk/news/uk/home-news/bus-travel-numbers-price-rise-public-transport-a8584211.html
4 Social Marketing Foundation (2018) What are the barriers to eating healthily in the UK
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healthier food environment. It is therefore important to consider how the Government can
engage with these smaller stores to improve their marketing strategies, such as volume based
promotions, and encourage them to limit this application on HFSS food and drink in strategic
ways in store. There should be a consistent approach across all retailers, so that there is a level
playing field for both industry but consumers too.

We agree that the legislation accurately describes volume price promotions. However, we
would recommend that the Government revaluates the extended timeline given to volume-
based price promotions. It is not news to the food industry that the Government are planning on
introducing restrictions on promotions of food and drink high in fat, sugar and/or salt (hereafter
HFSS) - this was first highlighted in the Childhood Obesity Plan Chapter 2 in 2018, consulted on
in 2019 and officially announced as part of the National Obesity Strategy in 2020. Industry have
had a significant amount of time to prepare for such restrictions, therefore we would like to see
regulation to apply to all types of promotions from April 2022. The time to act on obesity is now -
the Government are already significantly off track to halve childhood obesity by 2030 and should
therefore act swiftly to introduce this legislation as part of their commitment to improving the
food environment and addressing obesity.

REFILLS

Question 2: Does the legislation describe the free refill restrictions accurately
and clearly for both business and enforcement agencies to implement and
enforce?

e Yes

e No
e Don’t know

Please explain your answer. If you disagree with the proposed description, please outline how you
would describe free refill restrictions instead.

We agree with the proposed description. We realise that this consultation is not requesting
views on products in scope, however we would like to take this opportunity to highlight
following two areas that we feel should be considered within the proposed restrictions on free
refills:

a) Extend these restrictions to food refills that are classified as HFSS - for example, Pizza
Hut’s Ice Cream Factory which offers self-service unlimited refills of ice cream (we
acknowledge the fact this service is currently suspended as a result of Covid-19 closures
and social distancing requirements in out of home outlets). Whilst these are less common
that free drink refills, we feel including free HFSS food refills will futureproof the
legislation.

b) Include ‘free drink’ offers, i.e. spend £10 and get a free 1ltr bottle of soft drink.

LOCATIONS

Question 3: Does the legislation describe this exemption for stores below
185.8m2 (2000 sq ft) accurately and clearly for both business and
enforcement agencies?

e Yes

e No
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e Don’tknow

Please explain your answer. If you disagree with the proposed description, please outline how you
would describe this exemption.

We support the proposal which outlines regulations apply to stores above 2000 sq ft. If this
figure is estimated on the basis of ‘main floor space’, we have some concerns that retailers could
start to make adaptations to make their floorspace to argue that is not eligible to be included in
the ‘main floor space’ calculation. In order to avoid this, clear definitions on what is included in
the ‘main floor space’ calculation must be supplied to avoid these loopholes.

Question 4: Will enforcement officers readily be able to access information
regarding the size of a store?
e Yes

e No
e Don’tknow

Please explain your answer.

We are not best placed to answer this question relating to enforcement. We do however think it
is crucial that the legislation is supported by a vigorous method of assessing the size or retailers
and identify shop space which are/is in scope.

Question 5: Do enforcement officers or retailers foresee any challenges with
enforcing based on the size of a store?
e Yes

e No
e Don’t know

Please explain your answer.

Question 6: Are there any operational implications of setting the size of the
store at 185.8 square metres (2,000 square feet)?
e Yes

¢ No
e Don’t know

Please explain your answer.
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We fully appreciate that fact smaller retailers may face more challenges in implementing location
restrictions, as it becomes much harder to define various areas within the storei.e., entrances.
However, for the reasons outlined in Question 1 of our response, we would like the government
to rethink this in the context of addressing obesity and inequalities in health (please see Q1 for
more information).

Question 7: Which of these 2 options is most appropriate to describe the
restricted store entrance area?

OPTION 1: In the prohibited entrance area;

“prohibited entrance area” means an area immediately inside each public entrance to the store’s
main shopping area, being a square—

(i) of area equal to the smaller of 225m2 or 5% of the store’s floor area, and

(ii) drawn so one edge of the square coincides with the line of the entrance, with the midpoint of
that edge coinciding with the midpoint of the entrance.

irrespective of whether such area is obstructed by walls or other structural features of the store;
OPTION 2:

At any point within the prohibited distance of the midpoint of any public entrance to the store’s
main shopping area;

“the prohibited distance” means a distance being the smaller of 15m or the following—
(square root of (0.05 x area))

Please explain your answer. If you disagree with both options, please outline how you would
describe the store entrance area.

We believe Option 2 will give the greatest amount of coverage around the store entrance.
However, in large supermarkets which contain foyers, these areas should also be prohibited
from selling promotional items, just in case the 15m radius doesn’t cover them.

Question 8: Do the check-out, aisle end and store entrance definitions
accurately and effectively capture these prominent in-store locations?

e Yes
¢ No
e Don’t know

Please explain your answer. If you disagree with the proposed descriptions, please outline how
you would describe these locations.

We believe the proposed descriptions will provide significant coverage of prominent locations in
store, they are fairly detailed and will be a good starting point for the legislation. There are some
other areas such as temporary/seasonal promotion aisles, hanging displays and aisle baskets or
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stacks that the Government may want to consider in due course. We would ultimately like to get
to a position where HFSS products can only be found in their designated food aisle —i.e.
chocolate buttons in the sweet and confectionery aisle or share bag of crisps in the savoury
snacks aisle.

We would like the Government to introduce a robust monitoring framework of the retail
environment alongside implementation, to monitor and evaluate how retailers respond to the
restrictions and identify any new prominent locations in store that are created —and respond
appropriately.

Question 9: Are the definitions clear for both business and enforcement
agencies to implement and enforce?
e Yes

e No
e Don’tknow

Please explain your answer. If you disagree with the proposed descriptions, please outline how
you would describe these locations.

We think it is crucial that the legislation is supported by a vigorous method of verifying the area
within store that is in scope. Clear definitions are also necessary to minimise the amount of
subjectivity and interpretation of legislation.

Question 10: Do these definitions need any further clarity?
e Yes

e No
e Don’t know

Please explain your answer.

We strongly welcome government regulation to restrict location-based promotions on HFSS
products. We agree with the definitions provided in the draft legislation.

ONLINE

Question 11: Does the legislation correctly capture the online equivalents to
in-store locations described above?
e Yes
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e No
e Don’t know

Please explain your answer. If you disagree with the proposed descriptions, please outline how
you would describe these online locations.

We agree with the proposed descriptions. As our response to Question 8, we would like the
Government to introduce a robust monitoring framework of the online retail environment
alongside implementation, to monitor and evaluate how retailers respond to the restrictions and
identify any new prominent locations on supermarket websites that are created —and respond
appropriately.

Question 12: Does the legislation describe the locations accurately and
clearly for both business and enforcement agencies to implement and
enforce online?

e Yes

e No
e Don’tknow

Please explain your answer. If you disagree with the proposed description, please outline how
you would describe these locations.

We are not best placed to answer this question.

BUSINESSES IN SCOPE

Question 13: Does the legislation describe the symbol groups accurately
under franchises?
e Yes

e No
e Don’t know

Please explain your answer. If you disagree with the proposed description, please outline how
you would describe these businesses.

We are glad to see symbol groups included in the scope of this new legislation. As per our
response to Question 1, symbol groups such as Nisa, Spa and Londis represent smaller
convenience stores, which are an important source of food for communities living in food deserts
and have poor access to larger supermarkets. These groups therefore represent an important
part of shopping habits in the UK and have a role to play in shaping healthier food environments.
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Question 14: Are there any implications to the businesses model in including
symbol groups as part of this policy?
e Yes

e No
e Don’t know

Please explain your answer.

Government decided that the restrictions should apply to product categories that are significant
contributors to children’s sugar and calorie intakes and are heavily promoted, and therefore are
the categories of most concern for childhood obesity. We expect that products within these
categories should be clear to identify for both retailers and enforcement agencies.

For these product categories, anything that is classed as HFSS cannot be promoted through
volume or location promotions. HFSS is defined by the 2004/2005 Nutrient Profile Model
(NPM). The NPM provides products with a score calculated based on their nutritional
composition.

The product categories in scope are outlined in the consultation response and described in the
regulations as follows:

Category 1: Non-alcoholic soft drinks with added sugar which are either ready to drink or
which, to be made ready to drink, must be processed.

For the purposes of this category—

(a) “added sugar” means sugar added to a drink during production which is of a type orin such
quantity not naturally occurring in the other ingredients;

(b) “non-alcoholic” means with a content of not more than 1.2% alcohol by volume;
(c) “processed” means one or more of the following—

(i) diluted with water;

(i) mixed with crushed ice;

(iii) processed to make crushed ice;

(iv) mixed with carbon dioxide;

(d) “soft drinks” means—

(i) still or carbonated water-based drinks;

(i) milk-based drinks;
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(iii) fruit or vegetable juice-based drinks;

(e) “sugar” includes all monosaccharides and disaccharides, including—
(i) all types of cane and beet sugar;

(ii) sugar from other sources such as coconut palm sugar;

(iii) crystalline sucrose, invert sugar, dextrose, molasses;

(iv) sugars in honey, treacle, malt extract and all types of syrup including malt syrup, fruit syrup,
rice malt syrup, corn syrup, high-fructose corn syrup, maple syrup, glucose syrup, glucose-
fructose syrup;

(v) fructose, sucrose, glucose, lactose, hydrolysed lactose and galactose added as an ingredient;
(vi) sugars in all types of nectars such as coconut blossom nectar, date nectar, agave nectar;
(vii) sugars in juice concentrates.

Category 2: Crisps and other savoury snacks including all potato crisps and similar products
made from potato, other vegetables, grain or pulses, including extruded, sheeted and pelleted
snacks such as pitta bread based snacks, pretzels, poppadums, prawn crackers, pork
scratchings, salted popcorn, and savoury crackers or biscuits which are in individually-portioned
bags. This category does not include savoury snacks that are nuts, whether raw or to which other
food has been added (such as salt).

Category 3: Breakfast cereals including ready-to-eat cereals, granola, muesli, porridge oats and
other oat-based cereals.

Category 4: Confectionery including chocolates and sweets.

Category 5: Ice cream, ice lollies, frozen yogurt, water ices and similar frozen products.
Category 6: Cakes (including cupcakes).

Category 7: Sweet biscuits.

Category 8: Morning goods, meaning croissants, pains au chocolat and similar pastries,
crumpets, pancakes, buns, teacakes, scones, waffles, Danish pastries and fruit loaves.
Category 9: Desserts and puddings, including pies, tarts and flans, cheesecake, gateaux, dairy
desserts, sponge puddings, rice pudding, crumbles, fruit fillings, powdered desserts, custards,
jellies and meringues.

Category 10: Yoghurt.

Category 11: Pizza (except plain pizza bases).

Category 12: Roast potatoes, potato and sweet potato chips, fries and wedges, potato waffles,
novelty potato shapes (such as smiley faces), hash browns, rostis, crispy potato slices, potato
croquettes.

Category 13: Products that are marketed as a meal that is ready for cooking or reheating
without requiring further preparation and which include a carbohydrate accompaniment.
Category 14: Products that are marketed as a meal that is ready for cooking or reheating
without requiring further preparation and which do not include a carbohydrate accompaniment,
such as prepared fish, shellfish, meat, poultry and meat alternative products in a sauce, but not
including fish, shellfish, meat, poultry and meat alternatives (either served plain or) in a
marinade, glaze, dressing, seasoning or similar accompaniment.

Category 15: Breaded or battered fish, shellfish, meat, poultry and meat alternative products
including fish fingers, fish cakes, chicken nuggets and breaded Quorn.

Question 15: Does the legislation adequately capture the intended
categories?
e Yes
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e No

e Don’tknow
Please explain your answer.

Overall, we support the proposed categories but would like to raise some concerns in Question
17. We strongly believe that a review of the categories should be conducted on an annual basis.
The nature of New Product Development means food categories are constantly evolving and
manufacturers are always creating new hybrid products that may be HFSS, but may not explicitly
sit within the categories outlined in this legislation —and would therefore slip the net.

Question 16: Is it clear from the legislation which products are in scope? If
not, how can this be clarified?

e Yes
e No
e Don’tknow

Please explain your answer.

Question 17: Are there any products that are unclear as to whether they are
in scope of the current categories?
e Yes

e No
e Don’t know

Our colleagues at Action on Sugar/Salt have provided a thorough review of the categories and
listed products where there needs to be more clarity on various food groups. Please see their
response for further information. We endorse their response to this question.

ENFORCEMENT

Consultation response

The consultation asked for views on the enforcement of the proposed restrictions but did not
make specific proposals about how the policy should be enforced. The most common responses
were that:

e it would be appropriate for local authorities and Trading Standards to be responsible for
enforcement, but there will be a need for additional funding for this new requirement;

e the Primary Authority principle should be used to allow for existing arrangements between
businesses and local authorities to be used for this new requirement;
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e there should be an appropriate and proportionate enforcement regime that allows for
warnings and fines, not leading straight to prosecution, and any fixed penalties should be
appropriate for the type of business (for example, taking into account turnover and size of
business);

e the enforcement regime should promote a level playing field; and clear guidance will be
needed.

Having considered the above feedback and further stakeholder engagement, government is
proposing the below high-level principles for the enforcement of this policy:

e local authorities will be responsible to enforce the policy.

¢ an enforcement process that focuses on supporting compliance rather than penalising non-
compliance is best suited.

e giving arange of enforcement options to local authorities, for example, the option of civil
penalties as well as the criminal penalties.

Enforcement powers
Food Safety Act 1990

The government is committed to ensuring enforcement of regulatory policies is proportionate
and fair. The FSA permits the use of improvement notices in instances of non-compliance with its
measures. Improvement notices afford a food business the opportunity to undertake corrective
measures to ensure their compliance with regulations before a penalty is levied. Any person
failing to comply with an improvement notice is guilty of an offence.

Under the FSA, non-compliance with or breach of an improvement notice can result in the issuing
of a criminal penalty on the grounds that an offence has been committed under the Act. Where
there is non-compliance with a notice issued under the FSA a criminal prosecution may follow. It
is understood however, that there may be a range of circumstances determining a businesses’
capability to meet the conditions of an improvement notice, and therefore to ensure penalties
are proportionate to the situation, the department proposes that local authorities should be
permitted to issue fixed monetary penalties (a form of civil penalty) for non-compliance with an
improvement notice.

The Regulatory Enforcement and Sanctions Act 2008

The Regulatory Enforcement and Sanctions Act 2008 (RESA) provides local authorities with
powers to impose such penalties. Fixed monetary penalties can be imposed when the local
authority is satisfied beyond reasonable doubt that an offence has been committed and decides
that a civil penalty is the most appropriate action to take.

A requirement of the RESA is that the government consults those who will be affected by the
policy. This consultation is being conducted to fulfil that obligation under the Act. In addition,
the RESA imposes a number of responsibilities on local authorities which are outlined in the
section titled ‘Additional Requirements’. The process for administering a fixed monetary penalty
is also outlined in this document.

The Department of Health and Social Care is committed to supporting local authorities and the
judicial system with the additional costs that would be incurred as a result of enforcing the policy.

We will work with local authorities to set guidance outlining the enforcement approach and
penalties for non-compliance.
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Assessing compliance

Itis important for both businesses and the enforcement agencies ensuring the regulations are
being followed to understand what is expected of them to demonstrate compliance. Itis also
important to be clear where responsibility lies for ensuring that the law has been complied with.

Responses through our consultation discussed how promotions were typically agreed between
manufacturers and retailers. However, retailers are the businesses selling the products to the
public and therefore the expectation is that compliance with the regulations falls to them. This
means that any business that displays HFSS products or causes HFSS products to be displayed in
a way that does not meet the requirements of the legislation, will be liable, unless an exemption
applies.

It is expected that retailers will need to assess whether each of the products they stock is within
the categories in scope of the restrictions and, if yes, they will need to assess whether it is
considered HFSS by calculating its NPM score. If the products are deemed in scope then it will
be the responsibility of the retailer to ensure that they comply with the restrictions on promotions
as set out in the regulations, a draft of which is attached at annex A. Therefore, we expect
retailers to be responsible for ensuring the products they are promoting are compliant. To assist
retailers and minimise the burden of this assessment, DHSC will provide guidance to help
businesses implement the restrictions. There may be some instances where retailers may need to
ask manufacturers to provide the NPM score or further information for their products, given that
retailers may not always have all the nutrient information needed to calculate the NPM score for
branded products. Manufacturers may therefore choose to provide NPM scores to retailers if
they wish to promote a product that is in a product category within scope but that is

not HFSS due to its NPM score.

Any such information provided by a manufacturer to a retailer should be accurate and should not
be misleading. If information provided to a retailer is considered misleading an enforcement
authority may take enforcement action against the manufacturer under separate legislation (for
example, they may consider their powers under section 14 of the Food Safety Act 1990, which
prohibits selling food not of the nature or substance or quality demanded).

Question 18: Are there any implications of the above approach to liability for

non-compliance?
e Yes
e No

e Don’t know

Please explain your answer. If you disagree with the proposed approach, please outline what
approach you would see instead.

Enforcement approach


https://www.gov.uk/government/consultations/restricting-promotions-of-products-high-in-fat-sugar-and-salt-enforcement/restricting-promotions-of-products-high-in-fat-sugar-and-salt-by-location-and-by-price-enforcement#annexA
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Enforcement officers are accustomed to undertaking enforcement activities within store and
online. We propose an approach for volume and location promotion restrictions both in store
and online where enforcement officers will make the following checks:

e whether the store is part of a medium or large business (where the total number of employees
operating under that business name is 50 or more).

e whether the store is a specialist store selling one type of product (exempt from location
restrictions).

e whether the internal store size is less than 185.8 square metres (2,000 square feet) 185.8
(exempt from location restrictions).

e the presence of any products that are part of the ‘in scope’ categories in a restricted volume
or location promotion.

e ifthere are products in these categories on volume or location promotions, to ascertain from
the retailer how they have ensured that these are not HFSS, as defined by the
2004/5 NPM score.

Question 19: Are the proposed checks appropriate to assess compliance with
promotion restrictions?
e Yes

e No
e Don’t know

Please explain your answer. If you disagree with the proposed approach, please outline what
approach you would see instead.

To assess compliance with the restriction on ‘free refills’ of sugar-sweetened drinks in scope of
the regulations, we propose an enforcement officer will check:

e whether the out of home business (for example restaurant) is part of a medium or large
business (where the total number of employees operating under that business name is 50
or more).

the presence of any ‘free refill’ offers on drinks that are in scope of the regulations.

if there are free refills offered on drinks, to ascertain from the business how they have
ensured that these are not HFSS, as defined by the 2004/2005 NPM score.

Question 20: Are the proposed checks appropriate to assess compliance with
free refill restrictions?
e Yes

¢ No
e Don’t know
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Please explain your answer. If you disagree with the proposed approach, please outline what
approach you would see instead.

Question 21: Should local authorities issue improvement notices in cases of
non-compliance with promotions restrictions as the first formal action?
e Yes

e No
e Don’t know

Please explain your answer. If you disagree with the proposed approach, please outline what
approach you would see instead.

Question 22: Are there other circumstances where an improvement notice
may not be appropriate?
e Yes

e No
e Don’t know

Please explain your answer.

Non-compliance of HFSS promotion restrictions does not pose a risk to human life, therefore we
feel itis disproportionate for non-compliance to risk imprisonment. We propose that failure to
comply with an improvement notice results in the option of issuing a fixed monetary penalty of
£2,500 as an alternative to prosecution.

Should the government extend restrictions on HFSS promotions businesses in scope to smaller
businesses, they should consider introducing different fine thresholds for businesses of different
sizes as well as warnings as this would reduce the burden.

Question 23: Where a business fails to meet the terms of an improvement
notice is a fixed monetary penalty of £2,500 appropriate?
e Yes

¢ No
e Don’t know

Please explain your answer. If you disagree with the proposed approach, please outline what
approach you would see instead.

Question 24: Are there circumstances where a different approach might be
more appropriate?
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e Yes
e No
e Don’t know

Please explain your answer. If answered yes, please explain the specific circumstance and
preferred enforcement approach.

PROCESS FOR ISSUING A FIXED MONETARY PENALTY

Where an enforcement officer has reasonable grounds for believing that a business is failing to
comply with the regulations, they may issue an improvement notice stating:

o the officer’s grounds for believing that the business is failing to comply with the
regulations,

o the measures which, in the officer’s opinion, the business must take action in order to
secure compliance,

o the requirement to take the relevant corrective measures within a given time period.

Any business failing to comply with an improvement notice is guilty of an offence and the
enforcement authority will have the option to issue a fixed monetary penalty as an alternative to
prosecution.

The enforcement authority may issue a fixed monetary penalty without issuing an improvement
notice in appropriate cases such as for repeat offences. Guidance will set out under which
circumstances such an approach may be taken.

The RESA outlines the process for issuing a fixed monetary penalty. The regulator serves a Notice
of Intent to impose a fixed monetary penalty. The Notice of Intent includes information on:

the level of the penalty
why it has been issued
the option to discharge liability by paying a prescribed sum

details on how the person may make representations and objections to the regulator if
they choose not to discharge liability

At the end of the period for making representations or objections, the regulator decides whether
to impose the fixed monetary penalty. If a fixed monetary penalty is imposed the regulator issues
a final notice, requiring the person to pay or appeal the issuing of a penalty.

Once a final notice has been issued the person is required to either pay the sum or appeal within
the prescribed period.

We make the following recommendations for the procedure to administer fixed monetary
penalties:

e aperson has 28 days in which to make representations and objections to the regulator or
to discharge liability

e aperson may discharge liability upon being issued with a fixed monetary penalty at a rate
of 50% of the penalty issued
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e upon being issued with a final notice, a person has 28 days in which to pay the penalty or
appeal to afirst-tier tribunal

o failure to pay or appeal a penalty within 28 days of being issued with a final notice will
result in the penalty being increased by 50%

Question 25: Is 28 days an appropriate period to make representations and
objections or to discharge liability for a Notice of Intent?

The RESA specifies that 28 days is the longest period that can be permitted therefore any
alternative suggestions must be less than 28 days.

e Yes
e No
e Don’t know

Please explain your answer.

Question 26: Where a fixed monetary penalty has been issued, for example,
for failure to comply with an improvement notice, should a person be able to
discharge liability upon being issued with a fixed monetary penalty at a rate
of 50% of the penalty issued?

e Yes
e No
e Don’t know

Please explain your answer.

Question 27: Is 28 days an appropriate length of time to pay or appeal a final
notice?

The RESA specifies that 28 days is the longest period that can be permitted therefore any
alternative suggestions must be less than 28 days.

e Yes
e No
e Don’t know

Please explain your answer.

Question 28: Should failure to pay or appeal a penalty within 28 days result
in the penalty being increased by 50%?
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e Yes
e No
e Don’t know

Please explain your answer.

ADDITIONAL REQUIREMENTS

Guidance

As the regulator, local authorities will be required to produce guidance about the new penalties
and how they will be used to enforce an offence. This will include information on the
circumstances in which a penalty is likely to be imposed or not, how liability for the penalty may
be discharged, and rights to make representations and objections or to appeal. Local authorities
will be required to consult persons specified in the regulations before publishing or revising
guidance. The DHSC will develop guidance, in consultation with stakeholders, for use by
enforcement bodies and businesses to help them comply with the Regulations. This may be
adapted for use by local authorities as required.

Transparency

Local authorities will be required to publish the details of any cases in which a civil sanction has
been imposed. Where a penalty is overturned through appeal it is not required to be included in
the publication.

There may be certain circumstances where it might be inappropriate for local authorities to
publish details of these cases. We would appreciate views on what circumstances they may be, if
any.

Question 29: Are there any circumstances where it might be inappropriate
for local authorities to publish details of cases where a civil sanction has been
imposed?

Please explain your answer.

N/A

REVIEW

The government is required to review the use of RESA powers to enforce the policy within 3
years of them coming into force. That review will consider whether RESA penalties have been
implemented effectively and achieve their objective.
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Question 30: Will the additional requirements place any additional costs on
your local authority?

Please justify your answer including evidence where possible.

We would like to raise concerns around expectations and resources required for local authorities
to enforce this legislation. Local authorities, in particular public health departments, are very
stretched owing to significant budget cuts over the last 10 years and extended periods of
austerity. Therefore, it is paramount that local authorities are adequately funded to implement
this legislation fully — they simply cannot be expected to do this on top of their current workload.

FURTHER FEEDBACK

The draft regulations can be found in annex A. By providing an opportunity for stakeholders to
review the regulations in draft, comments can be received on the clarity of the regulations to
ensure these are fit for purpose.

The estimated costs for enforcement of this policy have been updated in the impact assessments
following the consultation.

Question 31: Are there any comments on the draft of the regulations?

Please explain your answer.

Question 32: Are there any comments on the revised costs for enforcement in
the impact assessments?

Please explain your answer, including evidence where possible

Ahead of laying the regulations we are proposing to produce guidance to help businesses and
enforcement bodies to implement the policy.

Question 33: Are there any areas that need to be specified in guidance to
allow businesses to implement the policy successfully?

Please explain your answer.

Question 34: Are there any areas that need to be specified in guidance to
allow enforcement agencies to implement the policy successfully?

Please explain your answer.
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Question 35: If there are any further matters that you would like to raise or
any further information that you would like to provide in relation to this
consultation, please give details here.

We would like to thank the Government for the opportunity to respond to this important
consultation and would like to applaud them for taking this bold and important step. This
guidance on HFSS promotions is much needed and will go a long way towards making the retail
environment a healthier place for consumers to shop. We look forward to working with the
Department for Health and Social Care on the next phase of this legislation. We have some final
comments and reflections on the draft legislation we would like to close our response with:

o We recommend that a regular review is built into the enforcement process so the
legislation can be updated to reflect future innovations in promotions by retailers and
manufacturers —innovations in both product development but also strategic locations in
store (both physical and online).

e Sustainable public health funding is key to the success of this legislation. Authorities
should be sufficiently supported with adequate funding to deliver on this legislation, but
also their own obesity prevention and treatment services.

e During this phase of trade negotiations now we have left the EU, it is paramount that
public health is safeguarded at all times and progress on improving the food
environment is not hindered as a result of any agreements that are made with other
countries. Industries often view public health measures as ‘barriers to trade’ of their
unhealthy food and drink exports and in a large amount of cases, successfully getting
them removed?.

5 Kearney |. Food consumption trends and drivers. Philos Trans R Soc Lond B Biol Sci. 2010; 365:2793-807.



